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feel called upon to deprive other persoms of their 1953
personal liberty in the discharge 'of what they

coneeive to be their duty, must strictly and serupu- Ham Naroyan

lously observe the forms and rules of the law. That Sﬁz_gh

_has not been done in this case. The petitioners now Ths stata of
before us are therefore entitled to be releaged, and Delhi

they are set at liberty forthwith. and Others.

Petition allowed. Patanjali
o Sastri C. J.
Agent for the petitioner: Ganpat Ras.

Agent for the respondents: G. H. Rajadhyaksha.

SATISH CHANDRA ANAND 1958
v Mareh 13

THE UNION OF INDIA.

[Paransarny SasTri C.J., MUKHERIES, VIVIAN BosE,
GHuLaM Hasan and BHAGWATI JJ.]

Oonstitution of India, 1850, Arts. 14, 16, 311— Civil servant—
Appointment on contract for 5 years— Continuation of appointment
on temporary service basis— Termination of service om ome month's
notice— Legality— Fundamental rights—Central Civil  Services
(Temporary Service) REules, 1949, r.5.

The petitioner was employed by the Governmeni of India on |
a five year contract in the Resettlement and Employment Direc.
torate of the Ministry of Labour. When his contract was due to
expire the Government made him a new offer to continue him in
service in his post temporarily for the period of the Resettlement
and Employment Organisation on the condition that he will be
governed by the Central Civil Services (Temporary Service)
Rules, 1949, which provided for termination of the contract by one
month’s notice on either side. He accepted the offer and continued
in service, but subsequently his services were terminated after
giving him one month's notice. The petitioner applied for relief
under Arb. 32 (1) of the Constitution alleging that his funda.-
mental rights under Arts. 311, 14 and 16 (1) of the Constitution
were infringed :

Held, (i) that Art. 311 had no application as this was ngt a
cage of dismissal or removal from service nor a reduction in rank
but only an ordinary case of a contract being terminated by notice
under one of its clauses,.the difference between dismissal and
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removal heing that the former ordinarily disqualifies from future
employment but not the latar ;

(ii) Art. 14 had no application as he had not been diserimin-
ated againgt and had not heen denied the protection of any laws
which others similarly situated could claim ;

(iii) Art. 16 was equally inapplicable as the petitioner was
nof denied equal opportunity in & mabber relating to appointment
or employment but bad heen treated just like any other person
to whom an offer of temporary employment under these condi-
tiors was made.

The State can enter into confracts of temporary employment
and impose speeial terms in each case, provided they are not in-
consistent with the Constitubion, and those who choose o accept
those terms and enter into the contract are bound by them, even
as tha State is bound.

Or1GINAL JURISDICTION: Petition (No.201 of 1952)
under Art. 32 of the Constitution for the enforce-
ment of fundamental rights.

R. K. Varma and G. C. Mathur for the petitioner.

M. C. Setalvad, Attorney-General for India, (Porus
A. Mehta, with him) for tha respondent.

1953. March 13. The Judgment of the Court was
delivered by

Bose J.—This is a pebition under article 32 of the
Constitution in which the petitioner seeks redress
for what, according to him, is a breach of his funda-
mental rights under articles 14 and 16(1}of the Con-
stitution. It was argued at considerable length by the
petitioner in person. Then, when our judgment was
nearly ready, he put in a petitionasking for a rehear-
ing and for permission to file some fresh papers.
When that was refused he came again on another day
and asked for leave to engage an agent and appear
through counsel as he felt he had not been able to do
justice to bis case in person. (It may be mentioned
that though be had originally engaged an agent he
dismissed him before the hearing when he appeared
in person.) We granted his request and counsel re-
argued the case for him but has not carried the matter
any further. 1he facts are these..
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In October, 1945, the petitioner was employed by
the Government of India on a five year contract in

the Directorate- Greneral of Resettlement and Employ 4°

ment of the Ministry of Liabour. This was after selec-
tion by the Federal Public Service Commission.
After a short period of practical training, he was
posted in January, 1946, at Jabalpur as the Manager
of the Sub-Regional Employment Exchange and was
later confirmed in this appointment.

This confract of service was due to expire in 1950.
Shortly before its expiration the Government of India
made him a new offer, embodied in its letter dated the
30th June, 1950, to continue him in service on the
expiry of his contract on the terms specified in that

letter. Among them were the following:

' “(8) Other conditions of service :—On the termi-

-nation of your contract you willi be allowed to
continue in your post temporarily for the period of
the Resettlement and Employment Organisation and
will be governed by the Central Civil Services
(Temporary Service) Kules, 1949, unless you are a pet-
manent Government servanst.” _

He was asked in the letter to intimate to the Minis-
try of Labour whether he was willing to continue in
service on those terms and he admitsthat he accepted
the offer and continued in service. Hetwas not a
permanent Government servant though it was con-
tended in argument that he was, for he was on a five
year contract and the work for which he was employ-
ed, namely Resettlement and Employment, was itself
only of a temporary character. Therefore, the
Temporary Service Rules applied.

On those rules, rule 5 is material. It runs as
follows :

“5. (a) The service of "a temporary Grovernment -

servant who is not in quasi-permanent service shall be
liable to termination at any time by notice in writing
given either by the Government servant to the ap-
pointing authority, or by the appointing authority to
the Government servant,

1553

atish Chandra
Anand
v,
The Union of
India

Bose J.



1953

Satish Chandra
Anand
V'
The Union of
India

Bose J.

658 SUPREME COURT REPORTS [1953]

(b) The period of such notice shall be one month,
unless otherwise agreed to by the Government and
&y the Government servant.”

(Quasi-permanent service is defined in the rules and
it is clear that the petitioner does not come within
that elass. Tt is also an undisputed fact that there
was no agreement between the petitioner and Govern-
ment regarding the period of the notice. Therefore,
according to this rule, which was a term in the pati-
tioner's contract of further service, his services were
liable to termination at any time by one month’s
notice in writing. This notice was given on 25th
November, 1950, and he was told that hisservices
would terminate on the expiry of one month from 1st
December, 1950.

A large field was covered in the course of the argn-
ments, and had the matter not been re-argned we
would, for the petibioner’s satisfaction, have dealt
with the contentions raised more fully than will be
necessary now that counsel has appeared.

The petition is under article 32(1) of the Constitu-
fion and so it must be shown that a fundamental
right has been infringed. It was argued that the
rights infringed are the ones conferred by articles 14
and 16(1).

Taking article 14 first, if must be shown that the
petitioner has been discriminated against in the exer-
cise or enjoyment of some legal right which is open
to others who are similarly situated. The rights
which he says have been infringed are those confer-
ed by article 311. He says he has either been dismiss-
ed or removed from service without the safeguards
which that article confers. In our opinion, article311
hag no application becauge this is nejther a dismissal
.nor a removal from service, nor is it a reduction in
rank. It is an ordinary case of a contract being termi-
nated by notice under one of its clauses.

The services in India have long been afforded
certain stabutory guarantees and safeguards against
arbitrary dismissal or reduction in rank. Under
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gection 240 of the Government of India Act, 1935, the 1958
safeguards were limited to those two cases. . Unders L

. . . atish Chandra
the present Constitution, a third was added, namely ™,
removal from service. In order to understand the v
difference between ‘‘dismissal” and ‘‘removal’ from The Union of
service, it will be necessary to turn to the Rules which ~ India
governed, and with modifications still govern, the —
“services” in India because of article 313 of the Con-
stitution.

Part XTII of the Civil Services (Classification, Con-
trol and Appeal) Rules relating to Conductiand Disci-
pline includes rule 49 which sets out the various
penalties to which a member of the services can be
subjected for indiscipline and misconduct. They are
seven in number and include censure, suspension,
reduction in rank, removal from service and dismissal
from service. The Act of 1935 selected only two of
these possible penalties as serious enough to merib
statutory safeguards, namely reduction in rank and
dismissal from service. The Constitution has added
a third to the list. The distinction which is drawn
between the two is explained in rule 49. There ig
first removal from service ‘‘which does not disqualify
from futwre employment” and there is next dismissal
from service “which ordinarily disqualifies from future
employment.”

Then follows an Explanation :

" The discharge— B .

(¢) of a person engaged under contract, in ac- -
cordance with the terms of his contract, does not
amount to removal or dismassal within the meaning of
this rule.”

These terms are used in the samesense in article 311.
It follows that the article has no application here
and so no question of discrimination arises, for the
“law” whose protection the petitioner seeks has no
application to him.

There was no compulsion on the petitioner to enter
into the contract he did. He wag as free under the
law as any other person to accept or to reject the

Bose J,
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offer which was made to bim. Having accepted, he
still has open to him all the rights and remedies
available to other persons similarly situated to en-
force any rights under his contract which have been
denied to him, assuming there are any, and to pursue
in the ordinary courts of the land such remedies for a
breach as are open to him to exactly the same extent
as obher persons similarly situated. He has not been
discriminated against and he has nof been dented the
protection of any laws which others similarly situated
could ¢laim. The remedy of a writ is misconceived.

Article 16(1) is equally inapplicable. The whole
matter rests in contract. When the petitioner’s first
contract (the five year one) came toan end, he was
not a permanent Government servant and (fovern-
ment was not bound eifher to re-employ him ot to
continue him in service. On the other hand, it was
open to Government to make him the offer it did of a
continuation of his employment on a temporary and
contractual basis. Though the employment was con-
finued, it was in poins of fact, and in the eyes of the
law, under a new and fresh contract which was quite
saparate and distinct from the old even though many

~of its terms were the same. Article 16(1) deals with

equality of opportunity in all matters relating to
employment or appointment to any office under the
State. The petitioner has not been denied any
opportunity of employment or of appointment. He
has been treated just like any other person to whom
an offer of temporary employment under these condi-
tions was made. His grievance, when analysed, is not
one of personal differentiation but is against an offer
of temporary employment on special terms as opposed
t0 permanent employment. Bub of course the State
can enfer into contracts of temperary employment
and impose special terms in each case, provided they
are not incongistent with the Constitution, and those
who choose o accept those terms and enter into the
contrach are bound by them, even asthe State is
bound. When the employment is permanent there
sre certain statutory guarantees but in the absence of
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any such limitations Grovernment is, subject o the 1958
qualification mentioned above, as free to make special

. . Satish Chandra
contracts of service with temporary employees, engag-

Anand
ed in works of a hempomrv nature, as any other v,
employer. The Tnion of

Various matters relating to the meritsof the case ™4
were referred to but we express no opinion about
whether the petitioner has other rights which he can
enforce in other ways. We are dealing here with a
writ under article 32 to enforce a fundamental right
and the only point we decide is that no fundamental
right has been infringed.

When the matter was first argued we had decided
not to make any order about costs but now that the
petitioner has persisted in reopening the case and
calling the learned Attorney-General here for a
second time, we have no alternative but to dismiss
the pebition with costs. )
Petition dismissed.

Bose J.

Agent for the petitioner : Rajinder Narain.
Agent for the respondent: G. H. Rajadhyaksha.

HABEEB MOHAMED . 1953

. . March 30,
THE STATE OF HYDERABAD.

[PaTaxsant SasTrI C.J., MUKHERJEA, S.R. Das,

GHrLAM Hasax and Bragwar: JJ.]

Constitution of India, 1950, Arts. 18, 14— Hyderabad Regula-
tion X of 1859 F.—Trial by special judge under Regulation X after
26th Jonuary, 1950 —Provisions of Regulation different from Cri-
minal Procedure Code—Equal protection of the law—TValidity of
trial—Tests of validity— Effect of curtaslment of ecommittal proceed-
ings and of right to transfer, revision, confirmation of death sentence.

In determining the validity or otherwise of a pre-Constitution
statute on the ground of any of ibs provisions being repugnant to
the equal pmtechmn clause of the Consfitubion, two principles
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